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   IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

NAUTICA APPAREL, INC.    OPP. NO. 91212653 
       SERIAL NO. 85883577 
 
Opposer 
 
Vs.        
 
MAJESTIQUE CORPORATION 
 
Applicant 
 
 

APPLICANT’S MOTION FOR SUMMARY JUDGMENT 

TO THIS HONORABLE USPTO: 

 COMES NOW Applicant, Majestique Corporation, by and through its counsel, 

and very respectfully avers and prays: 

 1. Applicant, Majestique Corporation, files this Motion pursuant to Federal 

Rules of Civil Procedure, 56 (c) and U.S. Trademark Rules of Practice § 2.116.  

 2. The present case poses no genuine issues of material fact and as a 

matter of law the Opposition should be dismissed. 

 3. Opposer has failed to present any documentation to base its allegation 

that Applicant mark and design mark presents a likelihood of confusion to prospective 

purchasers.  The base of the Opposition is speculative and conclusory.  

 4. Pursuant to L. Cv. R. 56(b), a separate Statement of Uncontested Material 

Facts and Memorandum of Law in support of the present motion are enclosed. 

 WHEREFORE, it is respectfully requested that summary judgment be granted 

in Applicant’s favor and that the present Opposition be dismissed. 



  

RESPECTFULLY SUBMITTED. 

 Dated:  December 2, 2015. 

         Respectfully submitted for 
      Applicant Majestique Corporation 
 
      BY:   /gino negretti/ 
       Gino Negretti     
       670 Ponce de Leon, Avenue Suite 17 
       Caribbean Towers Condominium 
       San Juan, Puerto Rico   00907-3207 
       (787)725-5500 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that a true and exact copy of the foregoing Motion was sent to 

Opposer’s Attorney this 2nd  day of December, 2015 by electronic mail and via first class 

mail, postage prepaid, to the following address: 

John M. Rannells 
Pei-Lung Chang 

Stephen L. Baker, Esq. 
BAKER AND RANNELLS, P.A. 

575 Route 28, Suite 102 
Raritan, New Jersey  08869 

 
_______ _/gino negretti/_________ 

Gino Negretti 
  



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

NAUTICA APPAREL, INC.    OPP. NO. 91212653 
       SERIAL NO. 85883577 
 
Opposer 
 
Vs.        
 
MAJESTIQUE CORPORATION 
 
Applicant 
 

STATEMENT OF UNCONTESTED MATERIAL FACTS 

To the Honorable USPTO: 

 COMES NOW Applicant, Majestique Corporation, by and through its counsel, 

and very respectfully avers and prays: 

 1.    Applicant, Majestique Corporation, is a corporation organized under the 

Laws of the Commonwealth of Puerto Rico. (Exhibit 1, Corporate Certificate from the 

Puerto Rico State Department.) 

 2.   Opposer, Nautica Apparel. Inc, is a corporation organized under the Laws 

of the State of Delaware, Unites States of America and Opposer is not authorized to do 

business in Puerto Rico.  (Exhibit 2, Answer to Request of Admissions Number 2.)  

 3.    Applicant, Majestique Corporation, filed Application Number 85883577 on 

March 22, 2013, to register a design mark for its SAILOR trademark described in the 

application as “The mark consist of a “Sailboat” under design code 18.07.05 –

Catamarans , Boats…. , The application was filed under International Class 25.  

(Exhibit 3, Application.) 



 4.  Applicant, Majestique Corporation, is the owner of the trademark  

“SAILOR”, registered on December 24, 2013, under international Class 25 (see Exhibit 

4), Reg. No. 4,453,872 and Trademark SAILOR, Reg.4,334,769, registered on May 14, 

2013.  (See Exhibit 5.)  The trademark SAILOR is used and marketed together with the 

design mark “Sailboat” as shown in the specimen filed with the Application 85883577. 

(See Exhibit 6.) The trademark SAILOR is also registered in the Puerto Rico State 

Department since May 15, 2007.  (Class 25)  (See Exhibit 7.) 

 5.  Applicant, Majestique Corporation, is the owner of Trademark “SAILOR” 

registered in Puerto Rico and The United States.  (See Exhibits 4, 5, 6 and 7.) 

 6.   Opposer, Nautica Apparel, Inc., is the owner of Trademark Number  

76107781 dated September 31, 2003. Opposer, Nautica design mark, is described in 

the application as “The mark consist of “The mark is a drawing of two sails”  The 

Opposer’s mark is marketed together with the trademark Nautica as shown in the 

specimen filed with the application 76107781. (Exhibit 8) 

 7.  Opposer claims that Nautica is uniquely the source of high quality 

merchandise and expensive brand.  In Nautica’s Opposition it is claimed that they are 

engage in the sale of high quality apparel and that their products are famous.  (See 

Opposition at Paragraphs 7 and 10, Exhibit 9.) 

 8.   Nautica Apparel, Inc. does not conduct business in Puerto Rico and is not 

authorized to conduct business in Puerto Rico. Its trademarks are not registered in 

Puerto Rico.  Nautica has two (2) specialized store outlets in Puerto Rico where they 



sell only Nautica Products.  (See Exhibit 2, Answer to Request for Admissions 

Number 8.) 

 9.   Nautica products are marketed in Puerto Rico though specialized Nautica 

stores that particularly only sells Nautica products.  (See Exhibit 10, Nautica Website.)  

In the United States Nautica Products are sold exclusively at Macys Stores, Nautica 

Specialized Stores and some Outlets.  (See Exhibit 10, Nautica Website.) 

 10.   Majestique Corporation sells its products in Puerto Rico to several clients 

which do not sell Nautica products and are in the economical market.  Applicant sells its 

product at La Esquina Famosa, Madison and La Gran Via (Puerto Rico retailers).  (See 

Exhibit 11, Applicant’s Supplemental Answers to Interrogatory.) 

 11.   The Sailor design trademark resembles a SAILBOAT of the schooner 

type, the Christopher Columbus type of boats which sales are a gaff rig and sails are 

not triangles.  The Nautica design trademark resembles two sales of a different class of 

sailboats, Modern sloop type. The two design marks are clearly distinctive in shape and 

form.  (See Exhibit 12, Schooner type and Sloop Type.) 

 12.  There are numerous Sailboats and sail design marks registered and 

sailboats and sails are commonly used by many merchants.  (See Exhibit 13.)  

Approximately there are 1,831 sailboats design marks registered at the USPTO. 

  13.   Nautica’s opposition is speculative and has not produced any document 

that shows any incident of confusion and their opposition is based on pure speculation.  

Applicant served an Interrogatory to Opposer and requested to provide the documents 

in which the Opposer based its averment that their goods are similar to Opposer’s 



goods and services or confusingly similar.  Opposer failed to produce any document to 

sustain their allegations: 

 “8.  Identify and produce all documents that gives you base to plead 
that Applicant’s goods are similar or substantially similar to Opposer’s 
goods and servides and provide all documentation that gives base to said 
premises. 

 9.    Identify and produce all documents that show that Applicant 
intend to distribute and/or to provide Applicants goods and services to the 
same channels of trade as Opposer. 

 10.  Identify and produce all documents that show that Opposer 
marks and Applicants mark are confusingly similar when applied to the 
goods of the parties.” 

Opposer’s Answer: 

 “Opposer Nautica Apparel, Inc., objects to Applicant’s First Set of 
Interrogatories on the basis that the same violates 37 CFT Section 
2.120(d) as the actual number of interrogatories with subparts exceeds the 
75 interrogatory limit.  See Kellogg Co. v. Nugget Distributor’s Cooperative 
of America Inc., 16 USPQ2d 1468 (TTAB) wherein the Board Held at 
1469: 

In determining whether a set of interrogatories exceeds this 
limit, each subdivision of separate questions, whether set 
forth as a numbered or lettered subpart, or as a compound 
question or a conjunctive question, is counted as a separate 
interrogatory. 

 Opposer further objects to the interrogatory to the extent they 
improperly request the production of documents.” 

(See Exhibit 2.) 

    14.  There are approximately more than one thousand sailboats design marks 

registered at the USPTO. (See Exhibit 13.) 

           15      Nautica presented numerous registered marks in the Opposition for 

different classes which are irrelevant to the issues in this case.  Sailor only sells 

products under Class 25 and do not compete with Nautica in any other class. 



 RESPECTFULLY SUBMITTED. 

 Dated:  December 1, 2015. 

          Respectfully submitted for 
       Applicant Majestique Corporation 
 
      BY:   /gino negretti/ 
       Gino Negretti     
       670 Ponce de Leon, Avenue Suite 17 
       Caribbean Towers Condominium 
       San Juan, Puerto Rico   00907-3207 
       (787)725-5500 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that a true and exact copy of the foregoing Motion was sent to 

Opposer’s Attorney this 1st day of December, 2015 by electronic mail and via first class 

mail, postage prepaid, to the following address: 

John M. Rannells 
Pei-Lung Chang 

Stephen L. Baker, Esq. 
BAKER AND RANNELLS, P.A. 

575 Route 28, Suite 102 
Raritan, New Jersey  08869 

 
_______ _/gino negretti/_________ 

Gino Negretti 
  

 

 

  

 

 

 



   IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

NAUTICA APPAREL, INC.    OPP. NO. 91212653 
       SERIAL NO. 85883577 
 
Opposer 
 
Vs.        
 
MAJESTIQUE CORPORATION 
 
Applicant 
 
 

 

MEMORANDUM OF LAW IN SUPPORT OF APPLICANT MOTION FOR SUMMARY 

JUDGMENT 

 

TO THE HONORABLE USPTO: 

 COMES NOW Applicant, Majestique Corporation, by and through its counsel, 

and very respectfully avers and prays: 

INTRODUCTION 

    This is a simple case that calls for the examiner to determine if Sailor and 

Nautica design marks are so similar as to cause a likelihood of confusion.  It is Sailor 

optic that Nautica design mark is completely different, not similar and will not cause a 

likelihood of confusion. Nautica has delayed the proceedings by playing discovery 

games, requesting numerous continuances and by not responding in good faith to 

Sailor’s discovery requests.  The facts in the case are clear and it’s time to dispose of 

this case without further consideration.  Nautica’s opposition is frivolous and without 



base.  Nautica has failed to present any documentation to base its allegation of 

confusion or actual consumer confusion. 

 

STANDARD TO DETERMINE IS THERE IS LIKEHOOD OF CONFUSION 

REGARDING DESIGN MARKS (THERE IS NO VISUAL SIMILARITY) 

    When the marks at issue are both design marks, the issue of similarity of the 

marks must be decided primarily on the basis of visual similarity. Likelihood of 

confusion is the test for trademark infringement both at common law and under the 

Lanham Act, 15 U.S.C.A. Section 1114. The confusion spoken of is that of any 

significant number of buyers with respect to either the source of sponsorship of the 

product. The Opposer, Nautica, has the burden to prove that there is a real probability 

of likelihood of confusion. Nautica has not been able to produce any incident or 

document to sustain a real confusion by a purchaser.  Nautica’s Opposition is a 

groundless conclusion, without a base.  Their averment that a product purchaser will 

confuse the source of sponsorship is preposterous.  The brand names are so dissimilar 

that no one can confuse Nautica and Sailor brands.  The design marks are also 

dissimilar and do not support the groundless conclusion of likelihood of confusion. 

 The Nautica design mark is used together with the word Nautica. It is impossible 

to confuse Nautica with Sailor marks and design mark.  

 
NAUTICA PRODUCTS IN PUERTO RICO ARE ONLY SOLD AT NAUTICA STORES 

AND IN THE USA ONLY IN NAUTICA STORES AND MACYS 
 

       As it shows from Nautica’s website, Nautica’s products are sold in specialized 

Nautica’s outlets where there are no Sailor’s products present. It is impossible to 



confuse Nautica’s products with Sailor’s products. First, at no time are both products are 

sold at the same stores.  In Nautica’s outlets, only Nautica’s products are sold.  Second, 

Sailor’s products are not sold on Nautica’s outlets or Macys. Third, Nautica’s products 

are not sold in the stores that Sailor sells its products.  Third, both Nautica and Sailor 

brands and design marks are different in meaning, sound and appearance. 

    Opposer, Nautica Apparel, Inc., is the owner of the NAUTICA brand and design 

mark consisting of two triangles shapes described in the Notice of Opposition as  

“The mark is a drawing of two sails.”  (See Exhibit 9.)  Both Nautica and its design 

trademarks are marketed together.  Applicant, Majestique Corporation, is the owner of 

the SAILOR brand and design mark that resembles a sailboat consisting of a sailboat, 

with four sails and a boat hull.  In Applicant’s Application the description of the mark is 

“The mark consists of a ‘Sailboat’” and Opposer design marks are clearly different in 

shape, meaning and form.  No ordinary man may confuse the two symbols and Nautica 

and Sailor uses different channels of trade.  There can be no possible confusion since 

both design marks and brand names are completely different.  

 

NO SIMILARITY OF THE MARKS 

    NAUTICA and SAILOR trademarks and design marks are cumulatively different 

in sound, sight, meaning, package design, price and factors.  

 

 

 



                                              NO SIMILARITY IN MEANING 

    Similarity in meaning is another factor in determining whether there is a likelihood 

or confusion between marks.  The focus is on the recollection of the average purchaser 

who normally retains an impression of trademarks.  The word NAUTICA does not 

exist in the English language. The word is in the Italian Language and means in the 

English language navigation.  The word SAILOR is a word in the English language and 

has a particular different meaning as “a person who works on a boat or ship as part of 

the crew or someone who controls a boat or ship that has sails”. There can be no 

controversy that both words and design marks are different in meaning, sound, form 

an impression.  

 Although words from modern languages are generally translated into English, the 

doctrine of foreign equivalents is not an absolute rule but merely a guideline.  The 

doctrine should be applied only when it is likely that the ordinary American purchaser 

would stop and translate the foreign world into its English equivalent.  Also a Latin 

language is generally considered dead.  

  The meaning of the following words pursuant to the “Merriam Webster Dictionary 

are also different as follows: 

 1.   “Nautica:  The word you have entered isn’t in the dictionary.  Spelling 

suggestions – nautical; Natick; Naugatuck; analytic; nautiloid.”   (See Exhibit 14.) 

 2.   “Sailor:  a person who works on a boat or ship as part of the crew; someone 

who controls a boat or ship that has sails.” (See Exhibit 14.) 



 

 3.  “sailboat:  a boat that has a sail.”  (See Exhibit 14.) 

 4.  “sail:  a large of piece of strong cloth that is connected to a ship or boat and 

that is used to catch the winds that moves the ship or boat through the water; a trip in a 

ship or boat.”  (See Exhibit 14.) 

       As shown above, both name brands and design marks meanings are completely 

different in sound, meaning and form. 

 When the marks at issue are both design marks, the issue of the similarity of the 

marks must be decided primary on the basis of visual similarity. Red Carpet Corp. v. 

Johnstown American Enterprises, Inc. 7 USPQ2d 1404 (TTAB 1988).  

   A simple comparison between both design marks shows that the marks are not 

similar in sound, sight or meaning.  Nautica design mark are two (2) sails and Sailor 

design mark is a sailboat with four (4) sails, different in shape and sailor design mark is 

a boat with four sails, and a hull.  Where Applicant and Opposer do not use precisely 

identical marks, courts almost find that there is not likelihood of confusion. 

    



     

 

 

APPLICANT – SAILOR   APPLICANT’S SPECIMEN 

 

 

      

     

OPPOSER – NAUTICA   OPPOSER’S SPECIMEN 

 

 



 

TEST FOR LIKEHOOD OF CONFUSION 

    One of the tests used to determine like hood of confusion is if applicant mark, as 

used on or in connection with the specified goods or services, so resembles a 

registered mark as to likely cause confusion. TMEP Section 1207.02 

        As shown above, both brand names and design marks are completely different in 

sound, meaning and form. There is no possibility that a reasonable prudent purchaser 

exercising ordinary caution can confuse both Nautica and Sailor brands or design 

marks.  Both Nautica and Sailor products do not cause an overall impression to cause 

confusion about the source of the product. The word SAILOR is paramount in its 

products, packaging and label and the word Nautica is paramount in its product.  We 

find that there is no chance for confusing both products and design marks. 

 A simple examination shows that both marks and designs do not show a 

likelihood or confusion, a false suggestion of a connection or dilution. 

    There are numerous office records that show that multiple design marks are 

recorded that uses sails, sailboats and catamaran shapes and styles.  Also Nautica and 

Sailor design marks are significantly different in shape, appearance, sound, form and 

design.  (See Exhibit 13.)  The use of sailboats and sails designs are numerous and 

used in connection of many products.  Applicant and Opposer design marks are clearly 

distinctive and not similar. 

    Nautica sails design mark is a minimalist sail design.  Applicant’s design mark 

resembles different kinds of sailboats and sails.   



DIFFERENT CHANNELS OF MARKETING AND PRICE 

 Nautica’s products are sold in Puerto Rico only in Nautica’s specialized stores. 

Only Nautica’s products are sold at Nautica’s outlets. In the United States Nautica’s 

products are sold at Nautica’s outlets and Macys Stores. (See Exhibit 10.)  Sailor’s 

products are not sold at Nautica’s Outlets or Macys Stores. It is impossible to confuse a 

prudent buyer when both products are not marketed at the same stores.  Nautica’s 

products target the expensive market and Applicant’s products target the economic 

market. 

    Conversely there are not related or marketed in such a way that they would be 

encountered by the same persons in situations that would create the incorrect 

assumption that they originate from the same source.  Confusion is not likely.  See e.g. 

Shen Manufacturing Co. v. Ritz Hotel Ltd., 393 F3d 1238, 73 USPQ2d 1350 (Fed. Cir. 

2004).  

   Nautica includes in their opposition numerous design marks registered for 

products that do not directly compete with Sailor’s products.  Sailor only sells clothing 

(Category 25).  The inclusion of irrelevant products is made with the apparent intention 

to confuse.   Also Nautica’s products are high priced and sailor products are economical 

in price.  

DESIGN MARKS NOT VISUALLY SIMILAR 

  When the marks at issue are both design marks, the issue of the similarity of the 

marks must be decided primary on the basis of visual similarity. In the case at bar 

both Nautica and Sailor design marks are distinctively different and not similar in any 

fashion.  



   The marks should be considered in their entireties.  When Sailor’s products are 

displayed the words “Sailor” are clearly stated in the product label and packaging. 

There is no chance for confusion since the word SAILOR is paramount in the product 

label and packaging. The design marks are completely different.  (See Exhibit 6.) The 

words Nautica and Sailor are different in meaning, sound and impression.  (See 

Exhibit 14.) 

    When the design marks are compared, Sailor (Sailboat) and Nautical (sails) it 

shows that graphically they are completely different. Sailor’s sailboat design mark 

resembles a sailboat with a hull, and multiple sails, in the old Schooner type boat. (See 

Exhibit 12, types of sailboats).  Nautica design mark resembles a Sloop type of sails 

and shows no hull and it is not a sailboat.  Sailor’s sailboat design resembles the type of 

sailboat used by Christopher Columbus, not the modern type of rig used in sloops or 

racing sailboats.   

 

COMPOSITE MARKS CONSISTING IN WORDS AND DESIGNS 

      As it shows in both Nautica and Sailor, their labels and packaging consist of 

words and design elements.  The fundamental rule in this situation is that marks must 

be considered in their entireties. See: Massey Junior College, Inc. v. Fashion Institute of 

Technology, 492 F2d 1399, 181 USPQ 272 (C.C.P.A. 1974).  Nautiva vs Sailor words 

are not confusing in meaning, sound or form. 



      If a mark comprises both a word and a design, greater weight is given to the 

word, because it is the word that purchasers would use to refer to or request the goods 

and services.  In Re.Appetito Provisions Co. Inc. 3USPQ2d 1553, 1554 (TTAB 1987).   

 

SAILOR MARK IS PRESENT IN THE MARKET SINCE 2007 

   As it shows from the Puerto Rico, State Department the SAILOR brand has been 

recorded and used in commerce since 2007.  (See Exhibit 7.)   Nautica brand is 

alleged to be in the market since June, 2001. 

 

 FACTORS TO BE CONSIDERED 

     It is pertinent to show that Nautica has not been able to show any evidence of 

actual confusion.  Their averments are completely hypothetical and groundless.  Also 

Nautica has no evidence to show any intention on applicant to cause any confusion.   

(Exhibit 2.)  Applicant requested Opposer to produce all evidence in support of their 

allegation of likelihood of confusion.  They failed to produce any document or evidence 

to support their contention.  When compared side by side it is impossible to confuse 

both brands because they are conclusively different.  Sailor packaging and label clearly 

states the word SAILOR which has no resemble to the Italian word Nautica.  Even their 

meanings are different.  (See Exhibit 14.) 

 

 



NAUTICA REFUSED TO DISCLOSE ANY DOCUMENTARY EVIDENCE TO SUSTAIN 
THEIR AVERMENTS 

     

  Applicant served Nautica a First Set of Request for Admissions, Interrogatories 

and Request for Documents (Exhibit 15).  Nautica refuses to disclose and produce 

documents to sustain their averments.  Nautica concedes that they don’t have any 

evidence of confusion. 

 

NAUTICA LITIGATION TACTICS 

 During this litigation, Nautica has requested numerous extensions of time and 

delayed discovery.  Their tactic is to cause Applicant to incur in substantial attorneys 

fees and to cause delays.   As it shows from the docket of this case, since 2013 Nautica 

has filed numerous Motions for continuance.  They have caused the proceedings to be 

suspended by racing frivolous discovery matters.  Nautica has failed to respond to 

Applicant’s discovery and failed to produce many documents or information to base 

their allegations.  (See Exhibit 15 and 2.)  Nautica pretends to generate discovery 

controversies to further delay the resolution of the case.  For more than two years they 

have stalled the case and this conduct is contrary to the spirit of the Federal Rules of 

Civil Procedure. 

 

OTHER COMPETITORS IN THE MARKET 

 During Applicant’s investigation we found that there is a brand named Regatta, 

which uses design mark that resembles the type of boat that Nautica uses.  (See 



Exhibit 16.)  It is a fact that multiple sailboats and sails design marks is in use in the 

market.  Nautica cannot claim to have a monopoly on all designs that resemble either a 

sailboat or a sail.  The design marks of sailboats are used by thousands of products. 

  WHEREFORE it is respectfully requested that summary judgment be 

granted in favor of Applicant, and that the present Opposition be dismissed in its 

entirety. 

 RESPECTFULLY SUBMITTED. 

 Dated:  December 2, 2015. 

          Respectfully submitted for 
       Applicant Majestique Corporation 
 
      BY:   /gino negretti/ 
       Gino Negretti     
       670 Ponce de Leon, Avenue Suite 17 
       Caribbean Towers Condominium 
       San Juan, Puerto Rico   00907-3207 
       (787)725-5500 

 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and exact copy of the foregoing Memorandum of Law  

was sent to Opposer’s Attorney this 2nd day of December, 2015 by electronic mail and via 

first class mail, postage prepaid, to the following address: 

John M. Rannells 
Pei-Lung Chang 

Stephen L. Baker, Esq. 
BAKER AND RANNELLS, P.A. 

575 Route 28, Suite 102 
Raritan, New Jersey  08869 

 
_______ _/gino negretti/_________ 

Gino Negretti 
  












































































































































































































































































































































































































